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al{ anfh <a zr9 sm?gr sri#ts ors war ? at a gr mag a ufa zuenferf ft
«al g Pg 3rf@rt at ar@ u g+?ru rdwgd raar ?el

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(4) ta sqra zrcn 3rf@rzu, 1994 # er 3raa Ra aa; T; l=fJliCYITaRpa arr at
'34-tl"RT cB" qr qga sifa unteru 3r4er 3refl #Rra, qrd TI, fcrffi li-:511&-lll, ~
fcr:rr"T, attft if, Rtaa la raa, ire mf, fee#t : 110001 cfi1" c#l" fl~-'
(i) A revision application lies to the Under Secretary, to the G.ovt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

t@) z,fa ma # gtR k ma # sra hit spar an fan# ran r 3u #lg i a
fa4 suer4r aR arosrn i ma a ma gg mf 3i, za fa4ht usrn znr awe ark a fan#
afar at fa»at quern 'st 1=fTci" 6 4su $ ma g& at i

«
.. In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

her factory or from one warehouse to another during the course of processing of the goods in a
house or in storage whether in a factory or in a warehouse.
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'lfficf a are fa#t l, UT roT if Pilltffia "l=Jlc7, ~ <TT ~ * Fclfri4-IT01 if '34lll•I ~ ~
1=flcif ~ '3c'41i:i.--J ~ * me *~ if \Jfl" 'lfficf are fas#tz zn #?gr i Pilltffia % I

(A)

(8)

(c)

.(1)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

sf@ zgea r 4rat fag fa= 'lfficf a as (urea u era) fffa fa5at +nr et I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c'41i:i.--J c#l" sn«a ye gram # fg itstARu #t n{ & shh ha or?r
uit gr er ya fu ga I Rlcb 3ITpRf, ~ * m "C!Tfu=r at a u zJT ala fcrro
~(-;:f.2) 1998 tITTT 109 IDxT~~ ~ "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a€hr sqlaa gcea (3r4ta) Rural, 20o1 # fzu 9 aiafa Raf&e qua in zy-s
at uaii #, )fa arr a 4R arr#gr )fa fit fl a # #fr-om?gr y ar4ta
3rat at at-at ufji # re Ga ma fur urr if; Ir er gar z.al gr gff
sifa err 35-~ if frrmfur #t # yrara qd # re €rm-6 alal 4R R eft
afeg I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 ofCentral Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should- also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR@3ma er us icaa a v Garg qt zu '3Xffi cf?li mcrr ~ 200/-1:BR-f
:r@R al rg it ui ica gsala vnar st "ciT 1000/- c#l" 1:BR-f :fTdR cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.

#tar zrc, eta gr4aca vi ata 3r41Rt; nznf@raw # ,f 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah€hr surd zca srf@nfu, 1944 cITT tITTT 35--m/35-~ 3ifa.

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saa~Ra qR& 2 (1)a i qarg rar # 3rara #t r@a, sr4hat #m 4tar zre,
tu sgra yen vi ars 3r48ta zmrzaf@rasw1 (free) #t ufa 2#tu 8)f8at, rial«la

# 2'4Teal, sgq1€f] 44q1, &I#al ,fey1RF,3Islaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Ex0ise(Appeal) Rules, 2001 and shall be ·
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zuft ga onera{ ea sresii ar arr @a k it r@ran ilr a fg ha l gTar
sqjm r a_far ur afeg sr re eh'g; f .fa frar rd rf s cB" @l:[
zqenfe,fa rater1 urn1f@rao at va anal u a{trr al gq 3m4at f@hut uar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·urarzrca3rferfm 1go zrenigil@a #l 3rt-1 aifa feiffRa fhg 3rga Ur
3ma zn or# zrenfenR Rofu If@rant #a snag i a rt 6t ga Rau .6.so ha
qr11rau zyn fas au star arfgl
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa sit iif@r ai at firvl av cf@" R<=rTT c#I" ail ft en 3naff f@rut urat & uit
#tar zca, #{tr sgra grca vi hara 3r4an =naferwr (raff@er) "A<:r=r, 1982 "ff Rf%c=r
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

aro 8tar gcn, a@tu snr«a zrca vi ala 374l#tu Inf@aw(free),
1fcorf)at afar4Demand) ga &Penalty) cnf 10%~"GJmq?'BT
34faf&tare«ifa, effraoa qf aa o #sits wu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4la3nacs sit haraa siafa, f@reet "cITTfclf cm- 'J'.!lTT"(Duty Demanded)
a. (Section) "@6 11D ip ctQctfiml«fffl; ·
es fanu«a&ra#zaluft;
ao er2feefitaRm 6h a<a?aRI.

es rs q&wr«if ar@le i urge gfsr#lgear 3, srfrRra are tfggfasaRrTr

%.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit ts a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of_ the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(vii) amount determined under Section 11 D;
(viii) amount of erroneous Cenvat Credit taken;
(ix) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zu en2k 4R an8eafrur# nrraziyeas srraryesu ave fqaiRaalatfsggyeh 1 O %

yratruailsf#aerau f@a1fa gtaaaush 1o% grarru6r a»at el
n view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute." ·
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Tapan Indubhai Amin, 2, Teen

Murti Park Society, Inqualab Society Lane, Ambawadi, Ahmedabad - 380015

(hereinafter referred· to as· the "appellant") against Order in Original No.

65/AC/Tapan Indubhai Amin /Div-6/A'bad South/JDM/2022-23 dated

13.10.2022 [hereinafter referred to as "impugned orden] passed by the

Assistant Commissioner (H.Q.), CGST, Commissionerate ' Ahmedabad South

[hereinafter referred to as "adjudicating authority'].

2. Briefly stated, the facts of the case are that the appellant were registered

with the Service Tax department and holding Registration No.

AASPA4980DSD001. On perusal of the data received from CBDT, it was

noticed that the appellant had declared different values in their ST-3 returns

and Income Tax Returns for FY. 2015-16. It was noticed that the appellant

had declared less taxable value amounting to Rs. 9,07,020/- in the ST-3 returns

filed by them and on which service tax amounting to Rs. 1,36,053/- was short

paid/not paid. The appellant were issued letter dated 17.07.2020 calling for

details. However, the appellant did not submit the required details. Therefore,

the appellant were issued Show Cause Notice bearing No. V/WS06/O&A/SCN-

572/20-21 dated 30.12.2020 wherein it was proposed to :

a) Demand and recover service tax amounting to Rs. 1,36,053/- under the

proviso to Section 73(1) of the Finance Act, 1994 along with interest
under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(l)(c), 77(2) and 78 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein the demand

of service tax amounting to Rs. 1,36,05/- was confirmed along with interest.

Penalty amounting to Rs. 10,000/- was imposed under Section 77(1)c) and

772) of the Finance Act, 1994. Penalty amounting to Rs. 1,36,053/- was
imposed under 78 of the Finance Act, 1994.

0

0
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4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. They had crossed the basic limit of service tax in F.Y. 2015-16. In F.Y.

2014-15, they were having consultancy income along with interest and

capital gains amounting to Rs. 1,96,091/-. Copy of the P&L Account,

Balance Sheet and ITR were filed before the adjudicating authority.

11. The adjudicating authority has mentioned at Para 16 of the impugned

order that they had not filed any proof showing that the taxable income

for FY. 2014-15 was less than Rs. 10 lakhs and eligibility for SSI

exemption cannot be ascertained. This is totally incorrect as they had

filed all the details regarding income of FY. 2014-15 with documents.

111. The adjudicating authority has erred in not considering the

submissions filed by them wherein details of FY. 2014-15 were given

which shows that there is no taxable service provided by them in excess .

of Rs. 10 lakhs.

1v. In view of the above facts, they should get the benefit of exemption limit

of Rs. 10 lakhs in F.Y. 2015-16.

v. The adjudicating authority has wrongly confirmed the demand along

with interest and penalty.

v. The adjudicating authority has erred in issuing notice under Section 73

which is barred by time.

5. Personal Hearing in the case was held on 19.04.2023. Shri Dipen

Sukhadia, Advocate, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in appeal memorandum. He submitted a

written submission during the hearing.

6. In the written submissions dated 14.04.2023 filed during the course of

personal hearing, the appellant contended, inter alia, that '

The demand of service tax has been worked out on the amount of Rs.

9,07,020/-, which is the difference between the total sale of service as

mentioned in the ITR amounting to Rs. 15,10,150/- and Rs. 6,03, 130/- on

which service tax was already paid.

They had informed the adjudicating authority that they had crossed the

exemption limit ofRs. 10 lakhs for the first time during F.Y.2015-16 and
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had obtained Service Tax Registration and paid service tax on Rs.

6.03.130/-.

» The adjudicating authority has not given the benefit of basic exemption

of Rs. 10 lakhs as per Notification No. 33/2012-ST on the grounds that

they had not submitted any proof of taxable income of FY. 2014-15.
» The adjudicating authority has not gone through the details filed by

them and not verified the details submitted before him. They enclose a

copy of the submission made before the adjudicating authority vide letter

dated 18.01.2021 and 11.05.2022.

> On perusal of their ITR for F.Y. 2014-15, it can be seen that the sale of

service is of Rs. 1,96,091/- which is below Rs. 10 lakhs. Copies of the

Balance Sheet and P&L Account for FY. 2014-15 are submitted.

7. I have gone through the facts of the case, submissions made in the 0
Appeal Memorandum, the submissions made during the personal hearing and

the materials available on records. The issue before me for decision is whether

the impugned order confirming the demand of service tax, in the facts and

circumstances of the case, is legal and proper or otherwise. The demand
pertains to FY. 2015-16.

8. It is observed that the demand of servce tax was issued to the

respondent on the basis of the data received from Income Tax department. It

is stated at Para 4 of the impugned order that the appellant was called upon

to submit documents/details, however, they failed to submit the same. The

demand of service tax has been raised merely on the basis ofthe data received

from the Income Tax. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

8.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the
CBIC, wherein it was directed that : ·

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. I is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only

· after proper verification of facts, may be followed diligently. Pr. Chief
-. Commissioner/Chief Commissioner(s) may devise a suitable mechanism to

• itor and prevent issue of indiscriminate show cause notices. Needless to
tion that in all such cases where the notices have already been issued,

0
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adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, on this

very ground, the demand raised vide the impugned SCN is liable to be
dropped.

9. It is observed that the appellant had in their submissions before the

adjudicating authority claimed the benefit of threshold exemption of Rs. 10

lakhs. However, the adjudicating authority has at Para 16 of the impugned

order recorded his finding that "Further, to be eligible for the above exemption,

taxable turnover for preceding year needs to be looked in to. I find that the

noticee did not submitted anyproofshowing his taxable income for F.Y. 2014

15. In absence ofany documentary evidence, his eligibility for S.S.Iexemption

cannot be ascertained." However, the above finding of the adjudicating

authority is contrary to Para 10 of the impugned order, wherein it is recorded

that the appellant had submitted, among other documents, Form 26AS for F.Y.

2014-15 and F.Y. 2015-16 and ITR for F.Y. 2015-16.It is further observed that

the appellant had vide letter dated 27.11.2020, which was received on

03.12.2020, submitted copy of their ITR for FY. 2014-15 (A.Y. 2015-16). The

appellant have submitted a copy of their ITR for FY. 2014-15 as part of their

additional written submissions and on perusal of the same, I find that the

income earned by them from Sale of Services has been declared to in the ITR

as amounting to Rs. 1,96,091/-, which is well below the threshold exemption

limit of Rs. 10 lakhs. Consequently, the appellant are eligible for exemption

under Notification No. 33/2012-ST dated 20.06.2012 for F.Y. 2015-16.

10. From the submissions of the appellant made before the adjudicating

authority as well as in their additional written submissions, it is evident that

the adjudicating authority has adopted a very casual approach in passing the

impugned order inasmuch as the documents and submissions of the appellant

have been totally ignored. The document submitted by the appellant prima

-_facie indicate that they are eligible for exemption in terms of Notification No.

12-ST dated 20.06.2012 and, therefore, the service tax, if any, payable by

x¢
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the appellant would have to be re-worked out after extending the benefit of

threshold exemption.

10.1 It is further observed that as per the Table under Para 3 of the impugned

order. the appellant had in their ST-3 returns declared a taxable value

amounting to Rs. 6,03,130/-. This amount has been deducted from the income,

declared in the ITR, amounting to Rs. 15,10,150/- and service tax has been

demanded on the differential value amounting to Rs. 9,07,020/-. However,

considering the fact that the appellant are eligible for the benefit of threshold

exemption in FY. 2015-16, as their taxable value in FY. 2014-15 was below

Rs. 10 lakhs, the appellant were liable to pay service tax only on the taxable

value exceeding the threshold exemption limit. In the instant case, the

appellant had paid service tax on the taxable value amounting to Rs. 6,03,130/

which is not disputed by the department. Therefore, no further service tax

remains to be paid by the appellant. Consequently, the service tax confirmed

vide the impugned order is neither proper nor legally tenable.

0

l l. In view of the above, I set aside the impugned order and allow the appeal

filed by the appellant.

3 flaaaf tr asf #tn afta Razru 3q1#aahfa star ?
12. The appeal filed by the appellant stand disposed of in above terms.

-vo@2,2.O
Commissioner (Appeals)
Date: 30.05.2023

(N.Suryanarayanan. Iyer)
Assistant Commissioner In situ),
COST Appeals, Ahmedabacl.

BYRPAD I SPEED POST

To

M/s. Tapan Indubhai Amin,
2, Teen Murti Park Society,
Inqualab Society Lane,
Ambawadi, Ahmedabad - 380015

Appellant

The Assistant Commissioner, Respondent
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H.Q.. CGST,
Commissionerate: Ahmedabad South.

Copy to'
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
a,Guard File.
5. P.A. File.




