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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India:
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(i) A revision application lies to-the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Depariment of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit frém a factory to a warehouse or to
nother factory or from one warehouse to another during the course of processing of the goods in a
ehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exporied

to any country or territory outside India. '
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. -
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should- also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT Pob, B ST Yob T4 FaT B ordieliy =urferes<or & ufy adier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

B SITET Yoh A, 1944 P &Ry 3541 /35-5 & Sfcala—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended. '
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
. Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ' ‘

Under Central Excise and Service Tax, “Duty demanded” shall include:
(vii) amount determined under Section 11 D;
(viii) amount of erroneous Cenvat Credit taken;
(ix)y  amount payable under Rule 6 of the Cenvat Credit Rules.
= Smew & Ui a@aﬁw%wmﬂﬁwawwmmﬁaﬁaﬁzﬁmmmw% 10%
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In view of above, an appéal against this order s‘hall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute.” :
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Tapan Indubhai Amin, 2, Teen
Murti Park Society, Inqualab Society Lane, Ambawadi, Ahmedabad — 380015
(hereinafter referred to as the “appellant”) against Order in Original No.
65/AC/Tapan Indubhai Amin /Div-6/A’bad South/JDM/2022-23  dated
13.10.2022 [hereinaftelf referred to as “Impugned 01”6276’1.’-?,] passed by the
Assistant Commissioner (H.Q.), CGST, Commissionerate : Ahmedabad South

[hereinafter referred to as “adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant were registered
with  the Service Tax department and holding Registration No.
AASPA4980DSD001. On perusal of the data received from CBDT, it was
noticed that the appellant had declared different values in their ST-3 returns
and Income Tax Returns for F.Y, 2015-16. It was noticed that the appellant
had declared less taxable value a‘mounting to Rs. 9,07,020/- in the ST-3 returns
filed by them and on which service ‘gax amounting to Rs. 1,36,053/- was short
paid/not paid. The appellant were issued letter dated 17.07.2020 calling for
details. However, the appellant did not submit the required details. Therefore,
the appellant were issued Show Cause Notice bearing No. VIWS06/0&A/SCN-
572/20-21 dated 30.12.2020 wherein it was pfopdsed to:

a) Demand and recover service tax amounting to Rs. 1,36,053/- under the
proviso to Section 73(1) of the Finance_ Act, 1994 along with interest
under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1(e), 77(2) and 78 of the Finance Act,
1994,

3. The SCN was adjudicated vide the impugned order wherein the demand
of service tax amounting to Rs. 1,36,053/- was confirmed along with interest.
Penalty amounting to Rs. 10,000/~ was imposed under Section 77(1)(c) and
77(2) of the Finance Act, 1994. Penalty amounting to Rs. 1,36,053/- was
imposed under 78 of the Finance Act, 1994,
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Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds :

L.

il.

11,

V.

V1,

5.

They had crossed the basic limit of service tax in F.Y. 2015-16. In F.Y.
2014-15, they were having consultancy income along with interest and
capital gains amounting to Rs. 1,96,091/-. Copy of the P&L Account,
Balance Sheet and ITR were filed before the adjudicating authority.
The adjudicating authority has mentioned at Para 16 of the impugned
order that they had not filed any proof showing that the taxable income
for F.Y. 2014-15 was less than Rs. 10 lakhs and eligibility for SSI
exemption cannot be ascertained. This is totally incorrect as they had
filed all the details regarding income of F.Y. 2014-15 with documents.

The adjudicating authority has erred in not considering the

~ submissions filed by them wherein details of F.Y. 2014-15 were given

which shows that there is no taxable service provided by them in excess -
of Rs. 10 lakhs.

In view of the above facts, they should get the benefit of exemption limit
of Rs. 10 lakhs in F.Y. 2015-16.

The adjudicating authority has wrongly confirmed the demand along
with interest and penalty.

The adjudicating authority has erred in issuing notice under Section 73
which is barred by time. |

Personal Hearing in the éase was held on 19.04.2023. Shri Dipen

Sukhadia, Advocate, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in appeal memorandum. He submitted a

written submission during the hearing.

6.

In the written submissions dated 14.04.2023 filed during the course of

personal hearing, the appellant contended, inter alia, that

» The demand of service tax has beén worked out on the amount of Rs.

‘8'\

A
fsvaes’

9.07.020/-, which is the difference between the total sale of service as
mentioned in the ITR amounting to Rs. 15,10,150/- and Rs. 6,03,130/- on
which service tax was already paid.

They had informed the adjudicating authority that they had crossed the
exemption limit of Rs. 10 lakhs for the first time during F.Y. 2015-16 and
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had obtained Service Tax Registration and paid service tax on Rs.
6.03.130/-.

> The adjudicating aﬁthority has not given the benefit of basic exemption
of Rs. 10 lakhs as per Notification No. 33/2012-ST on the grqunds that
they had not submitted any proof of taxable income of F.Y. 2014-15.

» The adjudicating authority has not gone through the details filed by
them and not verified.the details submitted before him. They enclose a
copy of the submission made before the adjudicating authority vide letter
dated 18.01.2021 and 11.05.2022.

» On perusal of their ITR for F.Y. 2014-15, it can be seen that the sale of
service is of Rs. 1,96,091/- which is below Rs. 10 lakhs. Copies of the
Balance Sheet and P&L Account for F.Y. 2014-15 are submitted.

7. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, the submissions made during the personal hearing and
the materials available on records. The issue before me for decision is whether
the impugned order confirming the demand of service tax, in the facts and
circumstances of the case, is legal and proper or otherwise. The demand

pertains to F.Y. 2015-16.

8. It is observed that the demand of service tax was issued to the
respondent on the basis of the data received from Income Tax department. It
1s stated at Para 4 of the impugned order that the appellant was called upon
to submit documents/details, however, they failed to submit the same, The
demand of service tax has been raised merely on the basis of the data received
from the Income Tax. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

8.1. Ifind in pertinent to refer to Instruction dated 26.10.2021 issued by the
CBIC, wherein it was directed that : |

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. Itis once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
‘after proper verification of facts, may be followed diligently. Pr. Chief
— \\Commissioner/Chief Commissioner(s) may devise a suitable mechanism to

2 Tq &x. . . . . .. .
6‘5\;{&,:{‘1’%{% onitor and prevent issue of indiscriminate show cause notices. Needless to
» - Ta futs . T . . .
7 o fhdution that in all such cases where the notices have already been issued,
Syt
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adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee.”

8.2 However, in the instant case, I find that no such exercise, as instructed
by the Board has been undertaken, and the SCN has been issued only on the
basis of the data received from the Income Tax department. Therefore, on this
very ground, the demand raised vide the impugned SCN is liable to be
dropped.

9. It is observed that the appellant had in their submissions before the
adjudicatir_lg authority claimed the benefit of fhreshold exemption of Rs. 10
lakhs. However, the adjudicating authority has at Para 16 of the impugned
order recorded his finding that “ Further, to be eligible for the above exemption,
taxable turnover for preceding year needs to be looked in to. I find that the
noticee did not submitted any proof showing his taxéb]e Income for F.Y. 2014-
15. In absence of any documen tary evidence, his eligibility f’oz; S.5.1 exemption
cannot be ascertained.” However, the above finding of the adjudicating
authority is contrary to Para 10 of the impugned order, wherein it is recorded
that the appellant had submitted, among other documents, Form 26AS for F.V,
2014-15 and F.Y. 2015-16 and ITR for F.Y. 2015-16. It is further observed that
the appellant had vide letter dated 27.11.2020, which was received on
. 03.12.2020, submitted copy of their ITR for F.Y. 2014-15 (A.Y. 2015-16). The
appellant have submitted a copy of their ITR for F.Y. 2014-15 as part of their
additional written submissions and on perusal of the same, I find that the
income earned by them from Sale of Services has been declared to in the ITR
as amounting to Rs. 1,96,091/-, which is well below the threshold exemption
limit of Rs. 10 lakhs. Consequently, the appellant are eligible for exemption
under Notification No. 33/2012-ST dated 20.06.2012 for F.Y. 2015-186.

10.  From the submissions of the appellant made before the adjudicating
authority as well as in their additional written submissions, it is evident that
the adjudicating authority has adopted a very casual approach in passing fhe
impugned order inasmuch as the documents and submissions of the appellant

have been totally ignored. The document submitted by the appellant prima

facie indicate that they are eligible for exemption in terms of Notification No.
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the appellant would have to be re-worked out after extending the benefit of

threshold exemption.

10.1 Tt is further observed that as per the Table under Para 3 of the impugned
order. the appellant had in their ST-3 returns declared a taxable value
amounting to Rs. 6,03,130/-. This amount has been deducted from the income,
declared in the ITR, amounting to Rs. 15,10,150/- and service tax has been
demanded on the differential value amounting to Rs. 9,07,020/-. However,
considering the fact that theoappellant are eligible for the benefit of threshold
exemption in F.Y. 2015-16, as their taxable value in F.Y. 2014-15 was below
Rs. 10 lakhs, the appellant were lliable to pay service tax only on the taxable
value exceeding the threshold exemption limit. In the instant case, the
appellant had péid service tax on the taxable value amounting to Rs. 6,03,130/-
which is not disputed by the department. Therefore, no further service tax
remains to be paid by the appellant. Consequently, the service tax confirmed

vide the impugned order is neither proper nor legally tenable.

11. Inview of the above, I set aside the impugned order and allow the appeal

filed by the appellant.
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12.  The appeal filed by the appellant stand disposed of in above terms.

| Commissioner (Appeals)
Attestad: Date: 30.05.2023
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(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.
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To

M/s. Tapan Indubhai Amin, Appellant
2, Teen Murti Park Society,

Inqualab Society Lane,

Ambawadi, Ahmedabad — 380015

The Assistant Commissioner, Respondent
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H.Q., CGST,
Commissionerate : Ahmedabad South.

Copy to:

I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA)
»4" Guard File.

5. P.A. File.
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